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MINUTES 

PLANNING BOARD 

BOROUGH OF NEW PROVIDENCE 

TUESDAY, DECEMBER 1, 2015 

 

A. CALL TO ORDER 8:03 p.m.       

     

B. PUBLIC NOTICE: This is a Public Meeting of the Planning Board of the Borough of   

  New Providence, County of Union, and State of New Jersey.           

    Adequate notice of this meeting has been given in accordance with 

    Public Law 1975, Chapter 231, in that an Annual Notice or             

   Revision was made in conformance with Section 13 of the Act. 

  

C. ROLL CALL:  Present:   Matt Cumiskey, Dan Henn, William Hoefling, Gary         

     Kapner, John Keane, Robert Lesnewich, Mayor Al       

   Morgan and Robert Sartorius. Absent:   Gene Castagna.  Also  

    present:  Amanda Wolfe, Board Attorney; Chris Dochney, Borough 

   Planner; Michael O’Krepky, Borough Planner; Keith Lynch,           

     Director of Planning & Development; and, Margaret Koontz,          

    Secretary. 

 

D. PLEDGE OF ALLEGIANCE 

 

E. PUBLIC  HEARING 

 

62 Livingston Avenue, Block 145, Lots 18-24, Minor subdivision approval and bulk 

variances to demolish the existing house and subdivide the property into two lots and 

construct two new single-family residential dwellings, one on each new lot. 

 

Bartholomew A. Sheehan, Jr. of Dempsey, Dempsey & Sheehan, attorney for the applicant, 

recapped the November 10, 2015, hearing at which he stated that the professional testimony 

at this hearing would prove that the current application is significantly different from the 

subdivision application denied by the Board in 2005 and that the doctrine of res judicata does 

not apply. Andrew Clarke, licensed professional engineer, was not available to testify at the 

hearing, but Mr. Sheehan provided the Board with a letter from Mr. Clarke (dated December 

1, 2015) describing the revisions made to the plans to address issues in the professional 

reviews.   
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The following exhibits were marked: 

 

 Exhibit A-1 – Minor Subdivision Plan prepared by Andrew Clarke - Revised 

 11/30/2015 

 Exhibit A-1A – Summary of Plan Revisions 11/30/15, prepared by Andrew B.  

 Clarke, PLS PE, and dated December 1, 2015.  

 Exhibit A-2 – Color rending of the Landscape Plan dated 11/29/2015 

 Exhibit A-3 – Color renderings of the front (south) and west elevations of the 

 proposed dwelling on Lot 18.01 

 Exhibit A-4 – Color renderings of the front (south) and west (facing Livingston 

 Avenue) elevations of the proposed dwelling on Lot 18.02, and 

 Exhibit A-5 – Colorized Floor Plans for Lot 18.01  

 

Karen Luongo, Kapuscinski Luongo Architects, was sworn in, presented her credentials and 

was accepted as a licensed professional architect.  Ms. Luongo addressed the issue of res 

judicata stating that the application is factually different from the previous application; there 

have been considerable improvements in the neighborhood since 2005; and, the zoning 

ordinances have changed. 

 

Referring to Exhibit A-1, Ms. Luongo provided an overview of the 16,900 SF property 

situated on the northeast intersection of Livingston Avenue and Sixth Street in the R-2 Zone 

which is occupied by a two-story, single-family house and detached one-story garage that is 

being rented.  The applicant proposes to subdivide the lot into two properties of 8,000 SF 

(Lot 18.01) and 8,900 SF (Lot 18.02 on the corner of Livingston Avenue) and construct two 

four-bedroom, 2.5 bathroom houses with attached one-car garages.  Both houses will front 

Sixth Street with 18’ wide driveways with 6’ setbacks that will accommodate two cars side 

by side.  Ms. Luongo testified to the variances required: 

 

 Minimum lot size as 15,000 SF is required and 8,000 SF and 8,900 SF are             

      proposed. 

 Minimum lot width at setback.  Lot 18.01 is 80’ and Lot 18.02 is 89’ whereas        

      110’ is required. 

 Maximum building coverage.  Lot 18.01 is 1,740 SF whereas 1,550 SF is              

      permitted and Lot 18.02 is 1,732 SF whereas 1,640 SF is permitted. 

 Front-yard setback.   The proposed front-yard setbacks on Sixth Street are 25.16’  

      whereas 30’ is required based on prevailing setback.  The proposed front-yard       

      setback on Livingston Avenue (Lot 18.02) is 26.7’ whereas 11.5’ is required         

      based on the prevailing setback. 

  

Ms. Luongo described the floor plans as shown in Exhibit A-5.  The floor plans for both 

houses are nearly identical with covered porches that lead to an entry hall and stairs with 
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formal living and dining rooms off of the entry hall.  The kitchens with eating areas, family 

rooms, half bathrooms and laundry rooms, which can be accessed from the garage, are 

located behind the living and dining rooms.  Upstairs are three bedrooms that share a 

bathroom and a master bedroom with a bathroom and closet.   The decks at the back of the 

houses have been converted to patios as shown on the revised plan, Exhibit A-1, to eliminate 

the rear-yard setback variance.  The elevation for the house on Lot 18.02 on Livingston 

Avenue is basically the same as Lot 18.01 but the bays and windows have been altered to 

avoid a cookie cutter effect.  The heights of both houses (25’-8”) are the same but the roof 

lines have also been altered to eliminate a cookie-cutter effect.  The mean height of the 

garages is 17’-1.”   The houses will have composite siding and trim with asphalt roofs. 

 

The proposed designs support the goals of the Master Plan and fit the unique character of the 

neighborhood.  The houses are suitable and consistent with the neighborhood off of the 

Livingston Avenue corridor where the properties are more similar to the lots proposed than 

the 15,000 SF lots required in the R-2 Zone.  The proposed houses maintain the side- and 

rear-yard setbacks and height requirements.  The variances required for the additional 

building coverage are minimal. The houses meet the market needs for buyers who desire four 

bedrooms, kitchen with eating area and family room.  Ms. Luongo tried designing smaller 

houses to eliminate the variance for building coverage, but this required eliminating the 

family room and one bedroom making the house less attractive to buyers.  The applicant 

eliminated a two-car garage to get closer to the allowable building coverage.  A 4,800 SF 

house and 6,700 SF of lot coverage would be permitted on the 16,900 SF lot.  A 4,800 SF 

house on this lot would be out of character in the neighborhood.     

 

Ms. Luongo described the Landscape Plan shown on Exhibit-2.  As indicated on Exhibit A-1, 

four trees will be removed:  One is in the sight triangle, one is dead and two are in the 

construction area.  There is a substantial buffer of bamboo on the north and east sides of the 

property (behind and to the right of proposed Lot 18.01) as well as some oak, maple and pine 

trees that will remain.  The foundation areas of both houses will be landscaped as will the 

west side and rear of Lot 18.02 which will be planted with arbor vitaes and viburnum to 

provide screening.  

 

In the absence of Andrew Clarke, engineer for the applicant, Ms. Luongo reviewed the 

changes to the plans made in response to comments in the professional reports (Exhibit A-

1A).  The dry wells with overflows have been relocated to the front of the proposed lots with 

the overflow directed to Sixth Street and Livingston Avenue rather than the low spot toward 

Woodruff Court.  The applicant is agreeable as a condition of approval to have the Borough 

Engineer review the storm water management to ensure that the storm water management 

system is best for the neighbors.  As testified previously, the decks have been converted to 

patios to eliminate the variances for rear-yard setback.  The front yard designations in the 

zoning chart have been corrected.   Block curbing has been added on Sixth Street and the 

plan now shows repair and replacement of the curb at the driveway on Livingston Avenue 
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which will be removed.  The curb cuts for the driveways have been reduced to 16’ from 18.’  

Ms. Luongo noted that the curb cuts for the houses across the street are 19’ and 21’ and stated 

that RSIS (Residential Site Improvement Standards) requires parking for three cars in the 

driveway with 18’ being the desirable width.  

 

The Board asked about the reduction in the curb cuts of the driveways, two-car garages and 

building coverage.  The driveways were reduced to 16’ at the curb cut but widen to 18.’  The 

driveways extend 6’ past the house.  The two-car garages were eliminated to get the houses 

closer to the allowed building coverage:  It became a trade-off for a room as the 255 SF 

required for the additional bay is more valuable as living space.  The dining room would have 

had to be eliminated to expand the garage to match the width of the driveway.  Ms. Luongo 

noted that one-car garages are not unusual in the neighborhood and many buyers don’t care 

about having a two-car garage. 

 

Peter Fuchs, 11 Woodruff Court, stated that his lot would border the new lot (18.01) and 

asked about the drainage since the property slopes by the bamboo hedge and the water ponds 

on his property when it rains.  Ms. Luongo responded that water from the gutters and leaders 

will be directed underground to the dry wells on Sixth Street with overflows directed to Sixth 

Street and Livingston Avenue.  The applicant can only manage the water on its property and 

not the whole neighborhood:  The subdivision will take the water in a new direction.  Mr. 

Henn noted that the grading is not changing much so some of the water may stay at the rear 

of the new lots but the rest of the runoff will be directed to the front of the lots.  Mr. Lynch is 

aware of the water problem in the area and stated that the subdivision will improve the water 

situation.  Mr. Hoefling asked if a surface swale running east to west at the rear of the 

proposed lots would help with the storm water.  Mr. O’Krepky responded that there is not 

enough topographical data for Lots 25 and 26 on Woodruff Court to determine if a swale 

would be effective.  It’s most likely that Lots 25 and 26 would require re-grading.  Mr. 

O’Krepky added that the existing house doesn’t have a dry well and the additional 

impervious coverage from the proposed houses is balanced by the two new dry wells:  The 

property benefits from two new dry wells where none exists now.  The subdivision will not 

make the storm water runoff worse.  Mr. Sheehan stated that the area has no storm sewer and 

the applicant is willing to work with the property owners to the north on Lots 25 and 26 on 

storm water management.   

 

Benjamin Dounel, 11 Sixth Street, lives across from proposed Lot 18.01 and asked if a one-

car garage would increase parking on Sixth Street causing a traffic problem.  Ms. Luongo 

responded that the lots can accommodate three cars:  One in the garage and two side by side 

in the 18’ wide driveway that tapers to a 16’ curb cut.  There is room to park on the lots so 

on-street parking should not increase. 

 



5 

 

 

Hengel Zambrano, 12 Fifth Street, whose back yard abuts Sixth Street, asked if his property 

will be affected by runoff being directed to Sixth Street.  The overflow water will run towards 

Livingston Avenue and not toward Fifth Street. 

 

Michael Tobia, planning consultant, was sworn in.  Mr. Tobia was accepted as a licensed 

professional planner.  Mr. Tobia reviewed the architectural plans, planner’s comment letter, 

Master Plan and previous plan.  In his opinion, res judicata does not apply since the 

application is substantially different from the previous application in 2005.   

 

The following exhibits were marked: 

 

 Exhibit A-6 -  Color photograph of the existing house taken on November 9,         

      2015 

 

The 100-year old Dutch Colonial with an addition to the left fronts Livingston 

Avenue.  The property currently has two driveways with parking pads:  One on 

Livingston Avenue and the other on Sixth Street. 

 

 Exhibit A-7 – Color photograph of the side of the property from Sixth Street with 

      Sixth Street in the foreground. 

 

 Exhibit A-8 – Color photograph of the backyard of the existing house with Sixth  

 Street in the foreground. 

 

The photograph shows the area that will be Lot 18.01, the single bay garage and     

driveway.  The lightly wooded area that banks on the east side of the new lot is an 

asset.  The bamboo is mostly on the applicant’s property.  The applicant is 

agreeable to a condition that the bamboo will be replaced with arbor vitaes if the 

bamboo is removed or dies. 

 

 Exhibit A-9 – Color photograph of the houses on the Carluccio subdivision at 11 

 and 15 Sixth Street with Sixth Street in the foreground.   

 

The Carluccio properties are the same as what is proposed except for the two-car 

garages and the wider driveways.  The applicant would prefer an 18’ wide curb 

cut which is a minimal driveway that works, and is a de minimus variance from 

the 16’ allowed.   

   

Mr. Tobia testified about the variances required beginning with the front-yard setbacks.  The 

prevailing front-yard setbacks to the east of the property are 30.’  The setbacks for the houses 

on the Carluccio subdivision are 24’ and 25.’   The setback for the house at the corner of 

Woodruff Court and Livingston Avenue to the north of the property in question is 11.5’ off of 
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Livingston Avenue.  The 25’ proposed front-yard setbacks fit as there is nothing in the 

neighborhood to support a 40’ front-yard setback.  A usable house can’t be built if it were to 

be moved back 15’ to comply with the requirement.  To meet the 40’ front- and rear-yard 

setback requirements on the 100’ lots would result in houses of 20.’  The front-yard setback 

variance can be granted because it is a hardship.  It is not a self- created hardship because the 

applicant can’t buy additional property in the front or back. Mr. Dochney asked about 

fronting the house on Livingston Avenue to meet the front-yard requirement.  Mr. Tobia 

responded that the house could front Livingston Avenue but it could be a huge house which 

would not be appropriate to the neighborhood.  Mayor Morgan sat on the Board during the 

Carluccio subdivision application in 2004 and argued at the hearing that a “McMansion” that 

could have been built on the property because of the size of the lot was not appropriate then 

and added that it is not appropriate now.  Mr. Tobia testified that the Carluccio lots are 

smaller than the proposed lots and have 25’ front-yard setbacks that are fine, look nice and fit 

the neighborhood.  

 

      The following exhibits were marked: 

 

 Exhibit A-10 – Tax map colored to show the sizes of surrounding lots in the R-2   

      Zone, and  

 Exhibit A-11 – Floor plans and elevations for Lot 18.01 and 18.02, Sheets A-1 

 through A-6 of the architectural plans submitted with the application. 

 

The yellow lots shown on Exhibit A-10 do not meet the 15,000 SF lot size requirement in the 

R-2 zone.  Most of the lots are non-conforming.  The Carluccio lots across Sixth Street are 

similar to what is proposed.  The lots on Woodruff Court are 80’ and 89’ wide - exactly the 

same frontage as what is proposed for the subdivided lots.  So, the lots to the front and back 

of the property in question are almost the same size as what is proposed for the subdivided 

lots.  The lot to the east which is composed of several lots and is occupied by a single-family 

house could be subdivided.  The through lot on Sixth Street that fronts Fifth Street could 

possibly be subdivided to get another lot.  The lots sizes on Woodruff Court are about 8,000 

SF while the lot sizes for the properties across Livingston Avenue are 4,000 SF - half of what 

is proposed.  The average lot size in the neighborhood is 4,000 SF to 9,000 SF.  The lot sizes 

proposed are similar to the pattern in the neighborhood.  The same is true for the proposed lot 

widths.  Almost none of the lots conform to the 110’ requirement for lot width at the setback 

with most being 65’ to 90.’  

 

Referring to the floor plans shown in Exhibit A-5, Mr. Tobia testified that the building 

coverage for lot 18.02 is 92 SF above the maximum permitted while the building coverage 

for Lot 18.01 is 190 above what is permitted.  The garages were reduced to one bay to get 

closer to the permitted building coverage.  To reduce the building coverage further would 

require eliminating a vital room on the first floor such as the family room and also a bedroom 

on the second floor because the second floor can’t be cantilevered.  Eliminating the rooms to 



7 

 

 

have a two-car garage make the houses less desirable.  The Board asked if it would be 

possible to shrink the rooms.  Mr. Tobia responded that decreasing the 10’ x 19’ family room 

by 90 SF turns it into a closet.  Also, to reduce the 12’ x 14’ bedrooms by three feet make the 

bedrooms large closets and a 10’ living room is too small to accommodate furniture.  Finally, 

shrinking the garage to 8’ makes the garage too small for anything but storing the 

lawnmower. The proposed houses don’t violate the side- or rear-yard setbacks and the 

impervious coverage of the lots are 31% and 34%, several percentage points below what is 

permitted. 

 

Mr. Tobia presented proof to the negative criteria showing that the subdivision application 

does not represent a substantial detriment or impairment to the R-2 Zone.  The application 

meets most of the zoning requirements except for the front-yard setbacks.  The proposed 

building coverage overages are minor. The perimeters of the lots are planted or will be 

planted; the houses are not too tall; and, the lots/driveways meet the parking requirements 

and can accommodate three cars thus reducing on-street parking.  The required variances for 

the subdivision present better zoning than the alternative of constructing one 5,000 SF house 

on the property.  The subdivision preserves the unique character of the existing neighborhood 

which is composed of smaller lots and represents a nice addition to the neighborhood.  

 

Mr. Cumiskey asked how the houses on the Carluccio lots with two-car garages differ from 

the proposed houses.  Mr. Tobia responded that the lots may have more depth but they are not 

wider than the proposed subdivision lots, and while he has not been inside the houses, he 

believes that a room was sacrificed, most likely the dining room, for the two-car garages.   

The Board asked about the building coverage for surrounding lots.  Mr. Tobia did not analyze 

the building coverage for the surrounding lots.   

 

Peter Fuchs, 11 Woodruff Court, asked if the excavated soil would be removed or spread on 

the site since spreading the soil on the property could further exacerbate the ponding on his 

property. Mr. Lynch responded that the existing and proposed contours on the property are 

similar indicating that the excavated soil will be removed.   

 

Mr. Sheehan concluded the application stating that there is no need to discuss res judicata 

because the professional testimony has indicated that the application is different from the one 

denied in 2005.  The applicant is willing to work with the Borough Engineer on the storm 

water management system as a condition of approval.  The applicant seeks a c(2) variance.    

The testimony presented shows that the proposed subdivision is to the public benefit and 

represents better planning than the construction of one large house that would be permitted 

under the ordinance.  The zoning requirements for the R-2 represent an ideal; however, there 

are multiple micro districts in the numbered streets along the Livingston Avenue corridor that 

do not meet the requirements.  The subdivision application enhances the character of the 

Sixth Street micro district and tends to complete the micro district.  The proposed subdivision 

represents an improvement.   
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The Board discussed the application.  Chairman Lesnewich would like to see some sort of 

contingency if the application is approved to ensure that the subdivision is done in full as 

presented.  Mr. Sheehan responded that the applicant is committed to building both houses 

and is agreeable to a condition that building permits would not be issued until the house is 

demolished.  Mayor Morgan cited the recent changes in the zoning ordinance that were 

crafted to provide more flexibility and to keep the residential flavor.  He believes the 

applicant has done this and would agree to a variance to widen the driveway to 18’ at the curb 

cut.  Mr. Cumiskey expressed concern that granting the variance for the width of the 

driveway at the curb cut could set a precedent.  Mr. Lynch does not believe this to be the case 

because this application is different in that the proposed lots do not allow a 40’ front-yard 

setback so the wider driveway at the curb cut is appropriate.  Mr. Henn does not believe that 

the subdivision application and proposed houses maintain the character of the neighborhood 

but rather that they contribute to a changing neighborhood in a “welcoming” way.   Mr. Henn 

added that by approving the application, the Board, as “planners”, is looking ahead because it 

can see future changes in the neighborhood.  Mr. Kapner stated that the application is in 

keeping with the spirit of what the Board did when it replaced Floor Area Ratio requirements 

with more flexible zoning requirements.   

 

Mr. Kapner made a motion that the doctrine of res judicata, based on the testimony heard, 

does not apply to this application.  Mr. Keane seconded the motion.  Members voting in 

agreement that the doctrine of res judicata does not apply:  Mr. Cumiskey, Mr. Henn, Mr. 

Kapner, Mr. Keane, Mayor Morgan, Mr. Sartorius and Chairman Lesnewich.  None were 

opposed.     

 

Mr. Morgan moved to approve the application with the following conditions:  

  

 No building permits will be issued until the existing structure is demolished 

 The applicant will review the storm water management system as it effects the      

  subject lot and adjoining lots with the Borough Engineer, and  

 The existing bamboo will be preserved subject to Board jurisdiction for two years. 

   If it is destroyed or dies, it will be replaced with arbor vitaes or other suitable 

 shrubs. 

 

Mr. Keane seconded the motion.  Members voting in favor:  Mr. Cumiskey, Mr. Henn, Mr. 

Kapner, Mr. Keane, Mayor Morgan, Mr. Sartorius and Chairman Lesnewich.  None were 

opposed.  
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F. OTHER BUSINESS 

 

Council has reviewed and discussed the 2015 Downtown Concept Plan and has asked the 

Planning Board to take the next steps to incorporate it as an amendment to the Master Plan.  

The Board will discuss this at the meeting in January 2016. 

  

G. MISCELLANEOUS BUSINESS 

 

The meeting on December 8, 2015, will be cancelled and appropriately noticed...     

 

H. MINUTES   

 

Mayor Morgan moved to approve the minutes as submitted.  Mr. Sartorius seconded the 

motion.  The minutes were approved.  

 

I. ADJOURNMENT 

 

Mayor Morgan moved and Mr. Keane seconded the motion to adjourn.  The meeting was 

adjourned at 10:07 p.m.    

 

  

Respectfully submitted, 

Margaret Koontz 

Planning Board Secretary 

 


