
 

MINUTES 

PLANNING BOARD 

BOROUGH OF NEW PROVIDENCE 

TUESDAY, JULY 10, 2018 

    

A. CALL TO ORDER 8:00 p.m.       

     

B. PUBLIC NOTICE: This is a Public Meeting of the Planning Board of the Borough of   

  New Providence, County of Union, and State of New Jersey.           

    Adequate notice of this meeting has been given in accordance with 

    Public Law 1975, Chapter 231, in that an Annual Notice or             

   Revision was made in conformance with Section 13 of the Act. 

 

C. ROLL CALL:   Present:   Gene Castagna, Matt Cumiskey, Bill Hoefling, Gary        

     Kapner, John Keane, Chairman Lesnewich, Mayor Morgan and      

      Robert Sartorius.  Absent:  Denise Torsiello.  Also present:             

   Michael O’Krepky, Borough Engineer; McKinley Mertz,      

     Borough Planner; Steve Warner, Board Attorney;  Amanda Wolfe, 

      Attorney, Keith Lynch, Director of Planning and Development, and 

      Margaret Koontz, Secretary  

  

D. PLEDGE OF ALLEGIANCE 

 

E. RESOLUTION 

 

Untied Brewing Company     Application #2018-01 

140 Spring Street, Unit C, Block 340, Lot 8, TVI-2, New Providence, NJ  07974 

Site plan and variance approval to operate a limited brewery. 

 

The Board reviewed the resolution.  Changes requested by the Board were reviewed and 

accepted by the applicant’s attorney and incorporated into the draft.  Mr. Sartorious moved to 

approve the resolution as submitted.  Mayor Morgan seconded the motion.  Members voting 

in favor:  Mr. Cumiskey, Mr. Keane, Mayor Morgan, Mr. Sartorius, Mr. Castagna and 

Chairman Lesnewich.   

  

 

F. REVIEW OF AMENDMENTS TO CHAPTER 305 SUBDIVISION OF LAND AND SITE 

PLAN REVIEW, SECTION 15 GUARANTEES, FEES AND OTHER CHARGES 

 

The state has made changes to the statutory authorization regarding the collection of 

performance fees and inspection fees for projects.  The new statute provisions reduce the 

categories of improvements and applicable fees that can be collected in some instances but 

also provides new opportunities that protect the Borough.  Until the Borough adopts changes 

to its ordinance to support the statutory changes, it can’t take advantage of these additional 



opportunities.  The ordinance was introduced at Council on first reading.  The Board 

discussed the ordinance amending Chapter 305 and agreed that the changes are consistent 

with the Master Plan.   

 

Mr. Keane moved to accept the ordinance amending Chapter 305 and refer it to Council for 

second reading.  Mr. Hoefling seconded the motion.  Members voting in favor:  Mr. 

Cumiskey, Mr. Hoefling, Mr. Kapner, Mr. Keane, Mayor Morgan, Mr. Sartorius and 

Chairman Lesnewich.   

 

G. PUBLIC HEARING  

 

33 Countryside, LLC      Application #2017-06 

33 Countryside Drive, Block 290, Lot 9, R-1, New Providence, NJ  07974 and Block 3903, 

Lot 31, R-20 Zone, Berkeley Heights, NJ  07922 

Minor Subdivision and variance relief to construct two new single-family residential 

dwellings, one on each lot.  
 

Bartholomew Sheehan of Dempsey, Dempsey & Sheehan, attorney for the application, stated 

that the applicant proposes one change to the application as a result of the concerns about the 

safety of the shared driveway expressed at the hearing on June 12
th

.  The applicant proposes 

to widen the throat of the driveway, subject to Fire Department review, to provide ingress and 

egress.  The driveway at the street is 25’ wide and tapers to 12’ at the throat.  The throat will 

be widened to 25’ for 4’ on the south side of the driveway of Lot 9-A from the back of the 

property to the riparian zone to create a pull-over on a stabilized base.  From the street, 

people will see a grassy area.  

 

Mr. Tobia, previously sworn in, responded to Mr. Sheehan’s questions.  There are other lots 

in the neighborhood that are larger than the property in question and some that are smaller.    

The zoning ordinances in New Providence do not have a lot area averaging provision. There 

are greater distances between houses in Countryside than proposed in  the subdivision.  The 

zoning ordinances also have no requirement for the distance between houses:  There is, 

however, a requirement for the side-yard setback.  The side-yard setback for the proposed 

houses is 18’ so the implied distance building to building is 36.’  There are no ordinances 

prohibiting front-facing garages and they are common in the neighborhood.  New Providence 

does not have a lot width averaging provision in the zoning ordinance.  The only averaging 

ordinance is for front-yard setbacks for those properties within 200’ of the perimeter of the 

property on the same side of the street.  The 98’ front-yard setbacks for the proposed houses 

were based on front-yard averaging.  Except for the lot widths at the setbacks, the application 

meets all of the zoning requirements which were reviewed and changed by the  Planning 

Board  in 2015. 

 

Municipal Land Use Law (MLUL) 40:55D-2 has provisions to ensure the establishment of 

appropriate population density which is usually figured out with lot size.  The two proposed 

properties exceed the minimum lot size for the zone. Mr. Tobia added that lot size is usually 

determined by other lot sizes in a neighborhood.  Mr. Tobia maintained that Mr. Steck, the 



opposition’s planner, made many planning observations in his testimony on June 12
th

, but 

they aren’t zoning standards and you can’t invent standards by neighborhood.  Standards are 

established by zoning and the Master Plan.  The lots in the proposed subdivision meet all of 

the zoning requirements except for the lot width at setback and are well below some of the 

standards permitted by the zoning ordinance.  The application requires variances for lot width 

at setback and is requesting these by reason of a hardship presented by the narrowness and 

shape of the lot.  Mr. Tobia does not agree with Mr. Steck’s testimony that the variances are 

needed for a self-created hardship and that the subdivision represents a substantial 

impairment to the zoning and the Master Plan and is a substantial detriment.  The application 

does not represent a substantial detriment.  The lot is big and deep and the depth allows the 

applicant to build into the lot.  Nothing in the application poses a substantial detriment. 

 

Mr. Woodward questioned Mr. Tobia.  The depth of the lot is a unique characteristic. The 

required lot depth in the R-1 Zone is 150’ (Note:  The zoning ordinance does not specify a lot 

depth requirement in the R-1 Zone; however, to be conforming, a 18,000 SF lot with the 

required 120’ lot width at setback would require a lot depth of 150’), the lot width at setback 

is 120’ and the lot area is 18,000 SF.  The lot is twice as deep as required.  The narrowing of 

the lot doesn’t compromise the application and allows the houses to be built into the depth.  

Mr. Woodward asked how many lots on the riparian side of Countryside are less than 18.000 

SF.  Mr. Tobia never inventoried the lots:  Most are larger but some are smaller.  Mr. 

Woodward noted that the lot width at the setback and 40’ from the setback for Lot 9-A is 

75.65’ and 68’, respectively.  For Lot 9-B the lot width at setback is 84.48’ and 74’ measured 

40’ from the setback.  Mr. Tobia reiterated that he didn’t do an inventory but there are 

probably no other properties within 200’ on the same side of the street with these setbacks.  

Mr. Tobia agreed that there are other ways to calculate density besides lot area and lot width 

is one of these ways.  Mr. Tobia again stated that the lot depth is a unique feature of the 

property that allows the applicant to build into the depth.  The lot is deep enough that if there 

were a street at the back (west side) of the property, the lot could have been subdivided across 

the back.  The Board asked if lot width applies in determining density because the depth of 

the lot can’t be seen when driving down the street; therefore, the houses may look out of 

place because the lots are narrower.  Mr. Tobia responded that the view from the street is how 

one sees that a house fits and agreed that the front yard matters more than the back yard in 

seeing how a house fits.  He believes that as with other houses on the street, people will see 

trees and shrubs as the houses will be set back 98.’   

 

Mr. Tobia responded to questions from the Board.  Two variances are required for the 

driveway:  One for the shared driveway and one for the curb cut.  The other variances are 

required for the lot widths at setback.  Lot 9-B is 70% of the lot width at setback.  The 

applicant could build farther back without violating the rear-yard setback.  The side-yard 

setbacks for both houses are 18’ where the ordinance only requires 15.4.’  The applicant is 

proposing extra side yards to provide more “elbow room” between the houses.  MLUL allows 

a variance to be granted for a narrow lot.  The Board asked about the pull-out area.  It will be 

constructed of lattice-type pavers so that grass can grow through it.   

 



The Board asked how many variances are required as Mr. Steck argued that six are required. 

Mr. Warner agreed that six are required.  One for the driveway curb cut, one for the shared 

driveway,  two for the lot widths at the setback (one for each house) and two for the lot width 

40’ back from the setback (one for each house).   

 

Mr. Warner had questions for the witness.  The applicant didn’t try to obtain additional 

property to create conforming lots.  Mr. Sheehan doesn’t believe that this would be a 

requirement under c(1) to obtain the variance.  Mr. Tobia looked at the adjacent homes to 

determine the character of the neighborhood as well as the houses on Countryside down to 

Mountain Avenue and up to Middle Way and agreed that the photographs on Exhibit 0-3 are 

a fair representation of the neighborhood with larger lots down to Middle Way.  He agreed 

that the lot widths across the street from the property are in the 100s if the scaling on Exhibit 

0-3 is correct.   Mr. Tobia stated that Lot 9-2 is13.3% larger than the required minimum lot 

size and Lot 9-B is 27.7% larger than required.  The Board asked about the lot size given that 

part of it is unusable because of the riparian zone.  Mr. Tobia responded that 4,500 SF of the 

lot is in the riparian zone but it’s an irregular area not a rectangular area.  While it’s a liability 

because it can’t be disturbed, it’s also an asset because of the trees and understory growth 

which softens the dwellings on the lots.  The riparian zone is included in the lot area 

calculation even though it can’t be used.  Mr. Sheehan noted that the zoning ordinance 

doesn’t distinguish between usable and unusable area in the calculation of lot area.  Mr. 

Tobia added that the riparian zone is usable in the sense that it is part of the calculation for 

the front-yard setback and lowers the building coverage calculation.  It provides open space 

which is nice and contributes to the aesthetics of the lot making it similar to the other lots in 

the neighborhood.   

 

Mr. Warner resumed his questioning.  The houses could be situated farther back on the lot 

but they would then be in a narrower part of the lot.  The houses would still meet the rear-

yard setback requirement if moved back.  Except for the adjacent lot, none are as deep at the 

property in question.  There is underutilized lot area on the property now and the property can 

accommodate two lots.  Aside from the lot to the north, none of the other houses on that side 

of Countryside are set back 98.’  Mr. Tobia didn’t measure the setbacks but the houses across 

the street are not set back as far.  There is one lot at the southern corner of Countryside Drive 

and Club Drive that Mr. Tobia believes is smaller than the proposed lots 9-A and 9-B and 

possibly another lot on the north corner of Countryside and Club Drives that is smaller.  

 

The hearing was opened to questions from the public.  The public had no questions for Mr. 

Tobia. 

 

Mr. Woodward, the opposition’s attorney, had no further witnesses and the hearing was 

opened to public comments.  

 

Karen Luongo Kapuscinski, 83 Club Drive, was sworn in and presented research on lot sizes 

in New Providence within 200’ of the property in question.  The table showing the properties 

within 200’ by block and lot, area and square footage was marked as Exhibit 0-4.  She did the 

research for the exhibit using the mapping tool on the New Providence website.  The average 



lot size for the ten lots is 29,612 SF which is much larger than the lot sizes for the proposed 

lots.  All of the riparian lots to the south are significantly larger than the minimum required 

18,000 SF.  The lot immediately to the south of the property in question is 91% larger than 

required and the lot immediately to the north of the property is 309% larger.  The lots on the 

left side of Countryside and on Mountain Avenue are also significantly larger than required.  

Ms. Kapuscinski respects the applicant’s professional team as well at the time and money 

invested in the application, but she has lived in Countryside for 20 years and disagrees with 

the proposed subdivision. The required variances for the lot widths at the two setbacks are 

significant, impactful and would be noticed. 

 

Natalie Schickel, 16 Lee Lane, was sworn in.  Mr. Schickel came away from the previous 

hearing expecting testimony on the legal parameters of a self-imposed hardship but hasn’t 

heard such testimony.  No variances would be required to build a large home and to ask for 

six variances to subdivide the lot to create unusual shaped lots and presenting this as a 

hardship as the reason for granting the variances leaves her wondering how this can be done.  

How can this not be a self-created hardship?  She doesn’t think the positive and negative  

criteria have to be met when the subdivision creates the hardship. 

  

Charles Rizzo, 128 Gallinson Drive in Berkeley Heights, was sworn in and read the criteria 

for granting a c(1) variance which include particulars for exceptional narrowness, 

shallowness or shape or exceptional topographic conditions not financial hardship. The 

reason for the variance requirements for the two lots is strictly financial not for the particulars 

of the lot.  Mr. Rizzo added that the attorneys agreed that the Board can’t give variances 

based solely on financial hardship,   

 

Mr. Woodward summarized for the opposition.  The subdivision application to create two 

lots requires substantial bulk variances.  The lot width for Lot 9-A is 63% of the 120’ 

required at the setback and 56.6% of the requirement 40’ back from the setback.  The lot 

width for Lot 9-B is 74% of the 120’ required at the setback and 62.5% of the requirement 

40’ back.  The purpose of the zoning ordinances are to manage lot density and these are 

significant variances and represent an enormous difference in the neighborhood.  As shown 

on Exhibit 0-2, there was a single family house in the center of the house.  The lot is now 

vacant except for the bridge over the stream. The photographs in Exhibit 0-2 and Exhibit 0-3 

provide a good idea of the type of house found in the neighborhood.  The lot sizes and houses 

are larger and are exclusively oriented with the long axis parallel to the street not 

perpendicular as proposed for the subdivision.  The houses in the neighborhood are older and 

well maintained.  

 

Mr. Woodward described the standards for granting a c(1) based on the narrowness of the lot 

or a c(2) variance based on the benefits of the application outweighing the detriments.  The 

applicant is required to prove that the application does not present a substantial detriment and 

won’t impair the zone plan and zone ordinances.  The proposed houses are out of character 

with the neighborhood and the deviation is substantial with no evidence to support it.  The 

application does not meet the negative criteria.  The houses don’t look like others in the 

neighborhood and raises the question as to whether it would set a precedent with others 



deciding to subdivide.  Granting the variances doesn’t support the zone plan and zone 

ordinance.  The ordinance is clear about lot width at the setback and the proposed lot widths 

at the setbacks are imposed by the creation of the two lots.  A single-family house can be 

built on the lot.  The subdivision makes the lots more non-conforming which violates the 

zone ordinance.  One of the 2003 Master Plan’s objectives is to preserve the unique 

characteristic of existing neighborhoods.  The 2017 Master Plan Re-Examination confirmed 

that this objective remains valid.  In addition, the Borough passed a riparian zone ordinance 

in 2010 and is sensitive to protecting and preserving what is here within reason.   

 

Mr. Woodward described a self-created hardship and doesn’t believe this application is a 

self-created hardship.  This lot is different from a true self-created hardship noting that 

nothing has been done on the lot to create a self-created hardship.  This application is not 

within reason and should be denied.    

 

The applicant has argued that the lot is so big that it can be subdivided and is entitled to do 

so, but this is not a good argument. The facts of Green Meadows at Montville vs. Planning 

Board of the Township of Montville could be modified to represent this case.  In that case, 

the Appellate Division of the Superior Court reversed the Board’s denial of the application 

and approval was granted variance relief because it was determined that the variances would 

substantially outweigh any detriment.   In this case, the variances are substantial and the 

application doesn’t satisfy the requirements for a c(1) or c(2) variance or the negative criteria. 

Because the applications doesn’t satisfy the requirements for a c(1) or c(2) variance, the 

question of a self-created hardship doesn’t matter. 

 

Mr. Sheehan summarized for the applicant.  Referencing, Green Meadows at Montville v. the 

Planning Board of the Township of Montville Mr. Sheehan noted that the Appellate Division 

found that the applicant was entitled to c(1) and c(2) variances,  The property in question is 

an irregular shaped lot and always has been as shown on the New Providence Tax Maps in 

1941 and updated in 1963.  The 42,132 SF lot with a 120’ lot width at setback and a depth of 

335.02’ on the southern border and 298.30’ on the northern board is trapezoidal in shape and 

is burdened by a 4,500 SF riparian zone.  The property is situated in the R-1 Zone, created in 

1975, requires a lot size of 18,000 SF, 120’ lot width at setback and 75’ lot width at the right-

of-way.  The combination of the 75’ setback at the right-of-way line and the substantial 

underutilization of the lot create an undue hardship rather than a self-created hardship.  

Referencing Pereira v. Randolph Township Planning Board, Mr. Sheehan noted that 

variances arising from a hardship created by physical conditions are not turned into a self-

created hardship just because the applicant can still use the property.  If the property were  

240’ wide by 150’ deep, two conforming lots could be created.  Mr. Sheehan then referenced 

Davis Enterprises v. Karpf where it was found that the unique character of the property 

imposed a hardship as to what the property could be used for.  Mr. Sheehan concluded that 

the subdivision application is not a self-created hardship and is a classic c(1) case and again 

described the existing lot size and proposed lot sizes of 20,400 SF and 21,732 SF; the 

maximum impervious coverage of 19.8% for Lot 9-A and 14.9% for Lot 9-B both of which 

are substantially less than the 40% allowed; the conforming side-yard setbacks on both lots; 



and, the proposed lot widths at the setback of 75.65’ and 84.48’ for Lots 9-A and 9-B, 

respectively.  The property can’t be divided into two conforming 18,000 SF.   

  

Mr. Sheehan stated that the lot is an exceptional shape, and if the New Providence ordinance 

were strictly applied would present an exceptional undue hardship that calls for granting of a 

variance and not for a variance that may be granted.  The shape and condition of the lots 

warrant granting variances as: 1) the lot is an irregular geometric shape, 2) the lot is deep and 

elongated and has converging side lines of 298.30’ on the north side and 335.02 ‘ on the 

south side, and 3) the lot is burdened with 4,500 SF of undisturbable riparian zone in the 

front yard.  As in Davis Enterprises v. Karpf, the physical conditions of the existing property 

minimize the extent to which the property can be used 

 

Mr. Sheehan concluded that the lot description is classic of a property contemplated in a c(1) 

variance and presents an undue hardship.  The existing property is a substantial 

underutilization of the lot.  If the zoning ordinance were strictly enforced for a conforming 

8,000 SF “McMansion,” the house would be inconsistent with the neighborhood and 

economically is not feasible whereas two conforming smaller houses can be built on the lot.  

Even though a conforming single-family house can be built, c(1) variances can still be 

granted for the proposed houses.  The application meets the positive and negative criteria.  

The houses are set back 98,’ double what is required, and are 40’ wide  and are in proportion 

to an 80’ wide house on a lot with a 120’ width at setback.  The side yards conform on both 

lots with 36’ between houses.  The single driveway merges the front yards from an 

appearance perspective creating the appearance of a larger lot for each lot.  Mr. Sheehan 

stated that “substantial” is the key word in the negative criteria and argued that the variance 

relief requested for the lot widths at the setbacks would not be noticed by a potential buyer.  

Initially, people would be aware of the houses, but if built, he does not believe that anyone 

would take notice of them 10 years from now.  The size, shape and conditions of the lot 

create a hardship of underutilized property and the property can be developed without 

substantial detriment to the public good and zoning plan. 

 

Mr. Warner summarized for the Board.  The applicant is seeking minor subdivision approval 

with six variances.  Based on the testimony, the Board must determine if the application 

meets the positive and negative criteria to grant c(1) or c(2) variances.  Positive criteria for a 

c(1) variance requires proof of hardship as a result of the narrowness, shallowness or shape of 

the lot.  For a c(2) variance, the applicant must prove that the benefits of granting the 

variances substantially outweigh the detriments.  The negative criteria are substantially the 

same for a c(1) or c(2) variance.  The applicant must prove that the application:  1) doesn’t 

present a substantial detriment to the public good, and 2) doesn’t substantially impact the 

zone plan or zoning ordinance.  If approved, the applicant has agreed two conditions of 

approval. 

 

The hearing was closed.  Mayor Morgan initiated the discussion of the application.  He 

always takes into account the character of the neighborhood when making a decision.  He 

supported the subdivision at 62 Livingston Avenue because the proposed houses fit better in 

the neighborhood than a large single-family house that could be constructed if the subdivision 



were denied.  He thinks this application is exactly opposite.  Looking at the map and the sizes 

of the lots in the neighborhood, this subdivision makes no sense and it isn’t the right thing to 

do to the community even though the subdivision would be better for the Borough from a tax 

perspective.  Mayor Morgan is not in favor of approving the subdivision application.  Mr. 

Keane expressed concern that approving the subdivision application could set a precedent 

and others in the neighborhood could decide to subdivide.  He understands that the applicant 

would like to construct two houses, but the subdivision doesn’t make sense.  Mr. Sartorius 

believes the original developer’s intent for the neighborhood needs to be considered.  The 

perpendicular orientation of the proposed houses will not look right in the neighborhood.  Mr. 

Castagna stated that when all is added up – the perpendicular versus parallel orientation of 

the houses, single shared driveway and size of the lots – the subdivision would substantially 

affect the character of the neighborhood.  Mr. Kapner concurred and added that the Board did 

not grant a shared driveway for the subdivision on Oakwood Drive.  Approval of the 

subdivision would set a bad precedent.  Mr. Hoefling noted that no one in the community has 

showed up to any of the hearings in support of the application.  The neighbors have been 

present at all of the hearings which speaks to the character of the neighborhood.  The 

proposed houses don’t fit in the neighborhood and he is also concerned that granting approval 

of the subdivision would set a precedent.  Moreover, even if not approved, the applicant still 

has a perfectly good buildable lot and the economics would likely preclude the construction 

of one gigantic house that could be built as testified by the applicant.  Mr. Cumiskey had two 

concerns:  The single driveway may be managed between the homeowners now but this could 

be a major issue in the future and the subdivision will have a substantial impact on the 

neighborhood.  Chairman Lesnewich reviewed the variances requested.  The variance 

required for the width of the curb cut is minimal but the variance for the single driveway is 

significant.  The excessive bulk variances required for the lot widths at the setbacks are also 

significant and overwhelming given that  the lot width at best  is only 75% of the required 

setback and at worst is only 65% of the requirement.  Chairman Lesnewich doesn’t believe 

that the application meets the positive or negative criteria of a c(1) or c(2) variance.  The back 

of each lot is only 37’ wide.   None of the houses nearby come close to the lot widths at 

setback proposed in the subdivision application.  Moreover it could be argued that all of the 

lots in the neighborhood could be considered underutilized because of the larger lot sizes.  

The subdivision has no unique characteristics other than the depth of the lot that warrant 

approval of the application:  The other properties on that side of the street also have the brook 

and riparian zone so these features are not unique to the property in question.  It’s possible to 

do something on the lot but the subdivision application doesn’t meet the criteria for approval. 

 

Mr. Cumiskey moved to deny the application. Mr. Keane seconded the motion noting that the 

application doesn’t meet the positive or negative criteria for a c(1) hardship variance or a c(2) 

flexible variance for each of the variances requested.  Members voting in favor to deny the 

application:  Mr. Cumiskey, Mr. Hoefling, Mr. Kapner, Mr. Keane, Mayor Morgan, Mr. 

Sartorius and Chairman Lesnewich.   

 

 

H. MISCELLANEOUS OR OTHER BUSINESS 

 



Riverbend at New Providence. 

The construction at Riverbend it done except for the last building.  The sale of the two units 

in Building 4 closed last week. 

 

I. MINUTES 

 

Mayor Morgan moved to approve the minutes of June 12, 2018, as amended to reflect the 

correction of two typographical errors.  Mr. Sartorius seconded the motion.  The minutes 

were approved as amended.  .         

 

J. ADJOURNMENT  

 

Mayor Morgan moved and Mr. Hoefling seconded the motion to adjourn.  The meeting was 

adjourned at 10:35 p.m. 

 

Respectfully submitted, 

Margaret Koontz 

Planning Board Secretary 

 

 


