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BOROUGH OF NEW PROVIDENCE 
BOARD OF ADJUSTMENT 

MEETING MINUTES - MONDAY, SEPTEMBER 8, 2014 – 8:00 p.m. 
 

Present:  Mr. Nadelberg, Mr. Ammitzboll, Mr. DeSarno, Mr. Grob, Mr. Hoefling, Ms. 
Jaynes, Mr. Karr, Mr. Pennisi, Mr. Ping, Mr. Craig Bossong, Substitute Board Attorney, 
and Margaret Koontz, Secretary  
 
Absent:  All present 
 
Also present: Ms. Susan Gruel, Borough Planner.     
 
A.  CALL TO ORDER 
 
Chairman Nadelberg called the meeting to order at 8:00 p.m.  
 
B.  PUBLIC NOTICE 
 
Chairman Nadelberg stated that this is a meeting of the Board of Adjustment of the 
Borough of New Providence, County of Union, and State of New Jersey.   Adequate 
notice of this meeting was given in accordance with P.L. 1975, Chapter 231, in that a 
notice was made in conformance with Section 13 of the Act.  He also stated the protocol 
for the meeting.   
 
C.  RESOLUTION 
 
Leon and Mary Misiukiewicz      Application #2014-15 
34 Overhill Road, Block 262, Lot 7, R-1 Zone, New Providence, NJ 
Chapter 310, Article IV, Section 310-10, Schedules II & III for permission to construct a 
second-floor addition.  The proposed floor area ratio is .263 whereas .256 is the 
maximum permitted.  The rear-yard setback is 23 feet to the addition whereas 40 feet is 
the minimum required.  The existing driveway is 4 feet from the property line.  The 
existing front-yard setback is 26 feet. 
 
Mr. Hoefling moved this and Mr. Grob seconded same.  Members voting in favor: 
Mr. Hoefling, Mr. Karr, Mr. Ping, Mr. DeSarno and Mr. Grob. 
 
E.  PUBLIC HEARINGS SCHEDULED FOR SEPTEMBER 8, 2014 
 
Dmitry and Elena Kozachenok     Application #2014-11 
77Overhill Road, Block 257, Lot 14, R-1 Zone, New Providence, NJ 
Chapter 310, Article IV, Section 310-10, Schedules II & III for permission to construct an 
addition.  The proposed side-yard setback to the addition is 8.99 feet with a combined 
total of 28.54 whereas 12 feet with a combined total of 30 feet is the minimum permitted.  
The floor area ratio is .32 whereas .260 is the maximum permitted. 
 
This hearing was carried from July 21, 2014.  Ms. Jaynes and Mr. Ping were absent from 
the July 21st hearing and were not eligible to vote on the application. 
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Dmitry Kozachenok, previously sworn in on July 21, 2014, summarized the changes 
made to address the Board’s and neighbor’s concerns about the mass of the addition 
and Floor Area Ratio (FAR), the total height of the house and protection of the trees.  
The FAR has been reduced to 0.28 from the initial calculation of 0.32, which was 
incorrect because it included the ground level, and is now less than 10% over what is 
permitted; the average mean height to grade has been reduced to 28’; and, the tree twill 
not be removed and will be protected during construction.  The roof at its peak has been 
reduced from 39’ to 32’ by lowering the height of the second floor to 8’ and the pitch of 
the roof.  The square footage was reduced by removing 200 feet from the family room 
and replacing it with a raised deck so that the house is now 600 SF over the allowable 
square footage.  No other changes have been made to the plans. The Kozachenoks 
stayed as close as possible to the original design. 
 
Mr. Kozachenok responded to questions from the Board.  The backyard is fenced on 
three sides and has lots of tall trees.  The property grades up to the house behind the 
Kozachenoks.  The deck off of the playroom will have wall-mounted lights but no 
spotlights.  The raised deck does not have an outside staircase. 
 
The Board had no further questions for the witnesses.  The hearing was opened to 
questions from the public. 
 
Margaret Schulhoff, 15 Tall Oaks Drive, asked if the Kozachenoks considered dormers 
instead of a deck.  Mr. Kozachenok responded that it wouldn’t be aesthetically pleasing 
to cut off the side of the house.  He recognizes her concern about privacy and removed 
the window facing her house from the upper floor addition.   
 
John Campbell, 165 Division Avenue, asked why the covered porch which is replacing 
the area removed from the playroom isn’t considered living space.  Charles Maillet, the 
applicant’s architect who was previously sworn in on July 21, 2014, responded that the 
deck is not covered, and a deck is not considered living space by the Borough’s code 
and was not counted as such in the FAR calculation.  The applicant would be okay with 
a condition that the deck will never be enclosed. 
 
Michael Pennisi commented that while the applicant removed the window on the south 
side of the house, it has been replaced with a deck which is still a privacy issue and a 
noise issue.  Mr. Kozachenok stated that his property slopes down from the Schulhoff’s 
property and the bottom of the Schulhoff’s property faces the roof of his house.  There is 
a full fence around the backyard.  From the deck, they won’t be facing the neighbor so it 
isn’t a privacy issue plus the deck will only be used for two months of the year whereas a 
window would be there 365 days a year; therefore, removing the window does address 
the privacy issue.  The deck increases the value of the house and neighborhood, and 
the revised plans were intended to be a win-win situation for him and the neighbors. 
 
Bill Schulhoff, 15 Tall Oaks Drive, commented that they renovated their house and have 
a patio in the back and put up a fence so they would not stare down on the 
Kozachenok’s deck.  They would like to preserve the privacy that they have in the area 
that looks down on the Kozachenok’s house.  With a 15’ to 20’ addition, they will be 
looking at the side of the house rather than over the roofline as they do now.  Mr. 
Kozachenok responded that the fence is 17’ at the top (rise plus fence) because of the 
grade of the property. 
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Nancy Saunders, 161 Division Avenue, stated that she was not notified of the first 
hearing and has concerns about privacy.  Her house backs up to the Kozachenok’s 
house and she now sees trees and the top of the roof.   With the addition, she’s going to 
see the house and it will stand out. 
 
Judy Campbell, 165 Division Avenue, asked about the existing family room and the FAR 
calculation.  The family room on the lower level was not included in the FAR calculation 
since more than 50% of it is below grade even though it is livable space.  This 
calculation conforms to the Borough’s FAR ordinance. 
 
The Board asked about the chimneys shown on the right elevation (Sheet 2 of the 
plans).  The masonry chimney is shown on the elevation.  The other marking is for the 
gas fireplace vent which will extend 2’ off the side of the house on the second floor. 
 
Judy Saunders, 161 Division Avenue, asked about the height of the deck versus the 
fence.  Mr. Kozachenok testified that the deck is below the height of the fence.  The 
Board discussed the height of the fence.  The top of the fence on the south side is the 
same height as the existing roofline.  Mr. Kozachenok did not have the exact height of 
the roofline as it relates to the fence:   Because the lot is small, looking at the neighbors 
will always be an issue.  He is the only one on his side of the street with a fence along 
the sides and back of the backyard.  Mr. Kozachenok also stated that Saunders have a 
similar deck which is much higher. 
 
Mr. DeSarno noted that the neighbors seem more uncomfortable with the revised plans 
than the original ones because of the privacy and noise from the elevated deck.  Mr. 
Nadelberg asked if the deck could be eliminated.  Mr. Grob asked if the 
applicant/architect had a neighborhood plan and suggested that it would be helpful to 
see sections of the house in each direction so the Board could see the relative 
elevations and sight lines for the adjacent properties.  A copy of the 200’ foot map 
provided to the Kozachenok’s in the noticing instructions which shows the location of the 
surrounding properties was marked as Exhibit A-3.  The Board discussed a privacy 
screen on the elevated deck to address the privacy issue.  Mr. Grob noted that a solid 
privacy screen could help reduce noise from the deck. 
 
Margaret Schulhoff, 15 Tall Oaks Road, asked if the trees would be protected.  Mr. 
Kozachenok stated that he only has one tree and he will protect it.  Mr. Grob added that 
the Board could add this as a condition if the application is approve. 
 
Mr. Nadelberg offered the applicant the option of going forward with a vote or adjourning 
the hearing so it could submit revisions.  Mr. Kozachenok believes that the revised plans 
satisfy the concerns about the height, FAR, privacy and trees raised at the previous 
hearing.  The addition will benefit the neighborhood and will not hurt the neighbors and 
opted for a vote on the application with a condition that the elevated deck will have a 
privacy screen on the south side.   
 
Judy Campbell, 165 Division Avenue, asked about a privacy screen around the rest of 
the deck.  The Board responded that a screen around the deck would make it a box 
without a roof.    
 
No further witnesses appeared to testify and the hearing was opened to 
comments from the public. 
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Alan Sepinwall, 76 Overhill Road, was sworn in.  He lives across the street and his 
house is the same model as the Kozachenok’s.  They have the smallest houses in the 
neighborhood.  Many of the houses in the neighborhood have constructed additions.  
The Kozachenoks are not noisy neighbors as a rule and aren’t party animals. Several 
other houses in the neighborhood have elevated decks.  The applicant’s requests are 
not unreasonable.  The Kozachenoks are the third owners in the past 10 years.  The 
house will continue to turn over unless the owner is allowed to enlarge. 
 
John Campbell, 165 Division Avenue, was sworn in and expressed vehement opposition 
to the elevated deck.  It will be right behind his house.  His deck looks out to the 
Kozachenok’s backyard.  The applicants are not party animals, but he is concerned 
about the noise and lights because the deck is elevated.  He would like to see sight lines 
because he believes the fence will be below the roofline. 
 
Edwin Chao, 83 Overhill Road, was sworn in.  He lives next door on the lower side (left) 
of the Kozachenoks.  He has a balcony off of the master bedroom built by a previous 
owner.  He’s lived in the house for five years and has never used the balcony.  He is still 
concerned about the height of the house on his side.  The house will have two levels of 
living space and will look into his bedroom. 
 
Irene Lopatovska, 123 Division Avenue, was sworn in.  She cannot see the 
Kozachenok’s house from her house but knows the family.  It’s a small house and they 
only had two children when they bought it but are now accommodating two parents.  The 
positives for approving the application are that the family will get to stay in the 
neighborhood and the children can stay in school.  The Kozachenoks will probably stay 
in the house while they bring up their children.  The kitchen is adjacent to the existing 
deck and the kitchen is where people spend most of their time so she doubts they will 
spend much time on the elevated deck.  Ms. Lopatovska asked if it’s possible to have a 
higher fence in the back to address the concerns of the neighbors in back.   
 
Judy Saunders, 161 Division Avenue, was sworn in and believes the applicants will use 
the elevated deck because it is off the family room and is concerned about the noise.  
She lives behind the applicants and downhill from them and isn’t sure if the elevated 
deck will be visible from her property.  Her concerns have not been addressed. 
 
Judy Campbell, 165 Division Avenue, was sworn in and expressed concern about the 
elevated deck because she lives right behind the applicant.  She doesn’t understand the 
reason for the elevated deck since the applicant already has a deck and patio which 
aren’t intrusive.  She believes the applicant is playing games to meet the FAR. 
 
Mr. Kozachenok summarized his application.  The fence on the south side of the house 
is 17.’   The slope declines where the fence is and the fence sits on top of the retaining 
wall.  He is the only one that has a fence.  He substantially reduced the FAR and the 
height of the house.  He did everything in his power to make the proposed addition 
livable and improve the house and the neighborhood while addressing the Board’s and 
neighbor’s concerns.  They plan to stay in the house.   They have two young children 
and two parents in their 60s one of whom is disabled and they need the space.  
 
Several members of the Board expressed discomfort about voting on the application 
because of the lack of information about the sight lines of the addition as they relate to 
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the adjacent properties and the uncertainty of the height of the fence as it relates to the 
roofline.  Mr. Kozachenok described the fence using the property survey.  The retaining 
wall across the back of the property goes from 6’ at the southeast corner of the property 
to 2’ at the other end.  The fence sits on top of the retaining wall.  In addition, the 
property grades up 3’ so the fence and wall are 16’.  The distance from his house to the 
property line in the back is 65’ and then it is approximately 65’ from the property to the 
neighbor’s house for a distance of approximately 130’.   
 
The hearing was closed.  
 
Discussion:  The applicant was reminded that while Mr. Ping and Ms. Jaynes were not 
eligible to vote, they could participate in the discussion. 
 
The Board asked for feedback from the planner.  Ms. Gruel commented that the privacy 
fence on the elevated deck helps but sight lines to show the impact on adjacent 
properties would be helpful.    
 
Mr. Ammitzboll was pleased with the direction of the plans.  The applicant was 
responsive to the concerns about the bulk and height of the initial plans.  Lowering the 
roof and changing the pitch of the roof, which the applicant didn’t have to do because no 
variance for height was required, helps plus the FAR was reduced.  The elevated deck 
seems to be the issue.  He does not believe it will be used as much as the neighbors 
envision because it has no outside stairs and the children probably won’t play there.  
The family will more likely use the existing deck off of the kitchen.  The proposed privacy 
screening on the elevated deck is good.  The backyard is landscaped and fenced and 
the distance to the house behind is about 130’ which is a significant sight distance and a 
long way for sound to travel:  The sound is going to carry whether it’s from the existing 
deck or the elevated deck.  It’s a hilly area and others have elevated decks so the deck 
is a common architectural feature and it fits.  Additions on smaller lots are an issue in 
town.  The house would not be architecturally interesting if the deck were removed.  Mr. 
Ammitzboll believes the neighbors are better off with the revised plans than the original 
plans.   
 
Mr. Grob agreed that the sound level from the elevated deck is pretty much the same as 
from deck 10’ below.  He does not believe there will be a significant increase in noise for 
the back neighbors.  The view isn’t a big issue since the house behind is 130’ away.  
Eliminating the window on the south side of the second-floor addition was a huge 
concession on the part of the applicant to address the neighbor’s privacy concern. 
 
Mr. Pennisi agreed that the applicant made significant improvements in reducing the 
mass of the original plans, but the deck is an issue and clearly the neighbors see it as a 
detriment.  While the current owners may never use the elevated deck, the variance 
goes with the property and future owners may use the deck.  The deck isn’t a necessity 
and without it the application would probably have been easily approved.  The privacy 
screening is a mass and isn’t aesthetically pleasing.  The distance to the back neighbors 
is significant, but they still have concerns.  Replacing part of the playroom to reduce the 
FAR doesn’t work for him because sound is not an issue with the enclosed room the way 
it may be with the outside deck. 
 
Mr. Karr stated that the application is a close call, but the applicant reduced the FAR and 
the Board has never denied a FAR application without bulk variances for a FAR 12% 
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over what is permitted.  Mr. Bossong noted that the application has a bulk variance for 
an existing non-conforming side-yard setback. The applicant was responsive to the 
neighbors’ concerns and did not have to lower the height of the roof.   
 
While he has heard the neighbors’ concern about noise, Mr. Ping does not think that the 
applicant is creating a nuisance that wasn’t already there.  Ms. Jaynes added that the 
applicant made a lot of concessions and that if the applicant were to come back again 
with revised plans, the neighbors will have new concerns.  Mr. DeSarno agreed that the 
applicant made a lot of concessions beyond what it had to do.  He’s sympathetic to the 
neighbors’ concerns as well as to the applicant’s family situation.  Installing the privacy 
fence is a mitigating factor to the noise concerns.  Mr. Hoefling also agreed that the 
applicant made significant concessions and is in favor of approving the application with 
conditions for the deck including the privacy screen, lighting and a prohibition for outside 
stairs and a condition that the trees will be protected during construction.   
 
Mr. Hoefling moved to approve the application with the following conditions: 1) a privacy 
screen will be installed to the height of the eave of the roofline (about 8’) on the south 
side of the elevated deck (right side of the house), 2) the deck will not be enclosed, 3) 
the elevated deck will not have spotlights, and the lights will be installed on the railing or 
wall mounted; if wall mounted, they will be installed in the appropriate location per the 
code official, 4) the elevated deck will not have an outside stairway, and 4) the trees will 
be protected to provide critical root protection.  Mr. Ammitzboll seconded the motion.  A 
resolution will be passed at the next meeting. Members voting in favor:  Mr. Ammitzboll, 
Mr. Grob, Mr. Hoefling, Mr. Karr, Mr. De Sarno and Mr. Nadelberg.  Those opposed:  Mr. 
Pennisi. 
 
F.  REVIEW OF PUBLIC HEARINGS SCHEDULED FOR SEPTEMBER 22, 2014 
 
Ian and Cynthia Fowlis      Application #2014-16 
41 Brookside Drive, Block 132, Lot 3, R-2 Zone, New Providence, NJ 
Chapter 310, Article IV, Section 310-10, Schedules II & III for permission to construct an 
addition.  The proposed side-yard setback to the addition is 7 feet with a combined total 
of 22.6 feet whereas 12 with a combined total of 30 feet is the minimum required.  The 
proposed floor area ratio is .272 whereas .248 is the maximum permitted.  The existing 
side-yard setback to the shed is 4 feet. 
 
Adam and Katherine Forbes      Application #2014-17 
34 Hickson Drive, Block 134, Lot 23, R-2 Zone, New Providence, NJ 
Chapter 310, Article V, Section 310-19 I for permission for a shed.  The proposed rear-
yard setback to the shed is 3 feet whereas 6 feet is the minimum required.  The 
proposed side-yard setback to the shed is 3 feet whereas 6 feet is the minimum 
required. 
 
The Board approved an addition for this property two years ago.  The Board discussed 
why a shed has to be 6’ rather than 3’ from the property line.  
 
Our House, Inc.       Application #2014-18 
340 Central Avenue. Block 271, Lot 46.01, R-2 Zone, New Providence, NJ 
Chapter 310, Section 310-12, Permitted Uses; Schedule I and Article VI Conditional 
Uses Section 310-37 for permission to sublease existing classroom space from Morris-
Union Jointure Commission.  The proposed sublease of existing classroom space to 



7 

 

ARC of Union County for use as a life skills training center for students over the age of 
21 does not conform to the requirements of the R-2 District.  The proposed use is B-
Business occupancy and is not permitted in the district.  The sublease creates an 
intensification of the existing conditions. 
 
The Board would like to know how many young adults will use the life skills training 
center. 
 
G.  MISCELLANEOUS  
 
Mr. Hoefling reminded the Board that one of the conditions of approval for Fitness 
Factory, 755 Central Avenue, was the construction of an island behind the building for a 
drive-up mailbox.  This is supposed to be constructed even if the Post Office doesn’t use 
it.   
 
H.  EXECUTIVE SESSION  
 
No Executive Session. 
 
I   MINUTES FROM 8/18/2014 
 
The minutes from August 18, 2014, were approved as submitted. 
 
J. ADJOURNMENT 
 
The meeting was adjourned at 10:05 p.m. 
 
 
 
 
 


