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M-E-M-O-R-A-N-D-U-M 
 

TO:  New Providence Governing Body 
 
FROM: Paul R. Rizzo, Esq., Borough Attorney 
 
DATE:  November 16, 2015 
 
SUBJECT: Soliciting and Canvassing 
              
 
   
  I have extensively researched the question, with a focus of whether we can 
distinguish between commercial and non-commercial speech for applying restrictions, and 
whether we can impose time restrictions, particularly having an earlier time restriction than 
is in place already. 
 
 The issue of commercial versus non-commercial speech is complicated.  The cases 
all indicate that commercial speech can be more susceptible to regulation than non-
commercial speech, but they also uniformly hold that if an ordinance addresses only 
commercial speech, it would be considered “content-based”, and therefore, any regulation 
or ordinance would be subject to strict scrutiny, the highest level of scrutiny a court can 
impose.  If speech is not content-based, the court reviews the ordinance only with 
intermediate scrutiny.  I am not going to detail what comprises intermediate scrutiny versus 
strict scrutiny.  Suffice it to say that it is very difficult to sustain any law that is subject to 
strict scrutiny. 
 
 In my opinion, we cannot adopt an ordinance that addresses commercial speech 
only.  To do so, we would have to have an objective basis for making the distinction.   
 
 With regard to time restrictions, I did not find a State case addressing the specific 
issue, but there are a number of Federal cases, including the Third Circuit, which includes 
New Jersey.   
 
 The decision as to what restrictions are reasonable is determined on a case-by-case 
basis.  Most courts have held that time restrictions in the early evening hours are not 
reasonable.  The Third Circuit did uphold such time restrictions if they are precisely drawn 
to serve the interests they are designed to further.  That was a Pennsylvania case. 
 
 The Third Circuit has recognized that a government interest in protecting legitimate 
privacy expectations of citizens at home or deterring crime are substantial interests, but the 
municipality bears the burden of proving that the restriction is precisely tailored to serve that 
interest.  This is discussed in detail in a case entitled New Jersey Citizen Action v. Edison, 
797 F. 2d 1250 (1986). 
 
 In other words, a restriction can be upheld if it was promulgated in response to 
crimes committed or proof of solicitors with criminal backgrounds.  Generally, the courts 
have not upheld proactive restrictions. 
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 In short, in order to restrict soliciting or canvassing to earlier times, we must have 
objective proof that doing so will address some specific issue.  Complaints or concerns by 
citizens, while understandable, are not sufficient to support an ordinance imposing earlier 
time restrictions.  Essentially, we would need to prove that it would be more likely that a 
crime would be committed 8:00 p.m. or 9:00 p.m. rather than 5:00 p.m.  I do not know how 
we would go about establishing same. 
 
 If there are any questions, please contact me. 
 


